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CASE 


Mrs. Mary Stout, Widow. 


N Merch 1699. being within the ſpace of a Year after the ſuppoſed Murder of 

|| Mrs. Sarah Stout, a Writ of Appeal was ſued out of the High Court of Chancery; 

againſt Spencer Comper, Eſq; John Marſon, Ellis Stevens, and William Rogers, Gent. 

in order for the Trial of them, at the Suit of one Henry Stout, Heir at Law to the De- 

ceaſed, and the Appellant named in the Writ of Appeal, who at the time of Suing 
out ſuch Writ, was about the Age of Ten Years. 

Mrs. Stout, the Mother of the deceaſed, after ſuch Appeal was ſued out, cauſed 
the ſame to be delivered to one Mr. Boſtock Toller, the Under-Sheriff for the County of 
Hertford, in ordet for his Apprehending of the Appellees mentioned in the ſaid Writ. 
And ſhe fearing, leſt he would be either Remiſs, or unmindful, in the due Execution 
thereof, ſome ſhort time after, ſhe ſent a Neighbour of hers to Mr. Toler, t© know 
what he had done, or would do, with the Writ ; whether he had Executed the ſame; 
or whether he would return the Parties were not to be found ; which Meſſage was 
duely carried, with a particular account, That Mrs. Mary Stour, the Mother of the 
deceaſed, was the Perſon that ſent the fame. To which Mr. Toler returned this an-. 
ſwer, Mrs. Stout i 4 very buſie, uneaſie Woman; but however, when the Writ is out, 1 will 
make ſuch Retiirn thereof as the Law diretts. | 

Mrs. Seoue having received ſuch an Anſwer, and expetting to have a Return 
of the Writ, according to Mr. Toler's promiſe, on the 13th of April following, was 
in order thereto, and for the further deſigned Proſecution of the matter, duly ad- 
mitted Guardian to the Appellant ; and as ſuch, on the 15th of the ſame Month of 
Ar being the firſt day of the then Eaſter Term, appeared Perſonally in the Court 
of King's Bench, in order to Arraign the Appellees, 1n caſe the Under-Sheriff ſhould 
have returned them taken. | 

Upon ſuch attendance of Mrs. Stour, Mr. Toller was frequently called, @pending 
the whole time the Court fate (the Writ being then Returnable) to make a Return 
of the Writ : But he made default, and inſtead thereof, Mr. Marſor, one of the 
S—_ appeared in Court, and prayed either to be Arraigned or Diſcharged : 
Tho? the Writ was not then, or ever fince, ſeen or returned in Court; fo that ſuch 
Mr. Marſon's motion appearing only to be a Shew, or Bravado, no damage or ad- 
vantage being to be ſuſtained or gained to him thereby ; the ſame was rejected. 

Upon the ſecond day of the ſame Term, the Court of King's Beach was moved 
on the behalf of Mrs. Srour, that a ſhort day might be appointed peremptorily for 
Mr. Tolter to make his Return. But then (tho? Mr. Marſon knew of the Writ of Ap- 
peal's coming to Mr. Toler's hand, as appears by his praying an Arraignment but 
the day betore,) it was ſuggeſted in Court, That no Writ of Appeal was 
ever left with Mr. Toler, againlt the Appellees: And upon ſuch Suggeſtion, Mrs. 
Srout then loſt the benefic of her Motion, and was forced the next day to get an 
Afidavit of the delivery of the Writ, which ſhe accordingly did ; and —_— 
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ſhe moving again for a percniptory Return, then the Uncer-Sherif's Receipt of i],z 
Writ of Appeal was granted, and thereupon a Rule of Court obtaincd to cone 
him to appear, aud make a Keturn ot the Writ which, Rule was lerved, and ther e- 
upon Mr. Toller ſoon after attended, and by Aficavit informed the Court, That uj- 
on the 16th day of the ſame Month of Apri, (which Was a day after tlic Retura of 
the Writ, and three days atter Mrs. A.ry Sroue was admitted Guaidian to the A]- 
pellant) he delivered up the Writ into the Intant's Hand, 

Upon which accouut given by Mr. Toker, the Court of Kuig's Bench order'd him 
to be Examined upon Interrogatories, touching the aclivery of the Writ; and ac- 
cordingly Mrs. Sroxr the Guardian prepared the ſame, but could not without con- 
ſiderable Difficulty get him Examiacd, (being torced to be at the Charye of two or 
three Orders of Court, for that purpoic, betore he came.) At leſt his Ex2mination 
was taken, in and by which he owns the Receipt of the Writ of Appeal; And that 
he was informed, That Mrs. Aary Stor, the Mother of the deceaſed, profecuted the 
ſaid Writ, that ſhe ſent the ſame to him and that the Infant, the Appellant, was 4 
perfect ſtranger to him, wheu he delivercd it into his hands: But then, to extei1114ite 
the matter on his own behalf, the Reaſons he alledges in his Examination for ſuch 
his delivery, are, That the Appellant came with the Mother, Uncle, Auut, aud 
one Mr. Wodford, an old Acquaintance of his, for the Writ ; and that Mr. Wodford 
informed him of 'the Reality of the Appellant, and his Relations; and delivered 
him a Note under the Hand of H/lliam Cowper, Eſq; purporting the ſame, Thar the 
Infant was the Plaiatiffin the Appeal ; that one of the Womea was his Mother, aud 
that the other Man and Woman his Uncle and Aunt; which, together with the ready 
Anſwers they gave to ſuch Queſtions as Mr. Toller asked them, induced him to believe 
them to be the real Parties; as in his Examination he ſets forth. | 

Mr. Tolter ſays further, T hat on the 26th of the ſame Month of April, he deſired 
the Infant, his Mother, Uncle and Auar, to deliver him back the Writ; but 
they declared, That the Infant with advice had burnt the ſame. 

Mr. Toller, in his Examination, gives this account, That ſome ſhort time before his 
Receipt of the Writ, he received a Letter from Mr. William Cwper, to know whe- 
ther any Writ of Appeal was come to his hands, againſt Mr. Spencer Comper : To 
which he anſwer'd,there was none :T hat ſome ſhort time after ſuch Writ was come 
to his hands, he received another Letter from Mr. William Cowper, to the ſame effet 
of the former: To which Mr. Toller anſwered, Thcre was; and ſent him the 
Contents of the ſaid Writ. That after ſuch Writ came to his hands, Mr. Spencer 
Comper ſent him a Letter, to know whether he had received any Writ againſt him : 
To which Mr. Toler informed him, He had. So that by Mr. Toller's own Examina- 
tion, a perfect Correſpondence is owned ; and an Inteiligence from time to time, 
and from one party to another, 1s given. 

That upon the laſt day of the ſame Term, Mr. Tolter's Examination was Reported 
to the Court of King's Bench ; who, upon hearing the ſame, were of opinion, That 
he was guilty of an high Miſdemeanour, and was in Co:tempt of that Court; and 
thereupon was committed to the Marſhal, and fined 200 Marks. 

That Mrs. Stoxr having received no ſatisfactioFtor the Blood of her Daughter, by 
the Under-Sheriff”s being ſo fined, did petition the now Lord Keeper, for a New 
Writ; the time being elapſed then for the Suing out of another of Courſe ; at which 
time alſo, there was a croſs Petition preferr'd in the Infant's Name, praying, That 
no new Writ of Appeal ſhould be Sued out in his Name. And the Subject Matter 
of both Petitions being debated before the now Lord Keeper, the Maſter of the 
Rolls, the late Lord Chief Juſtice Treby, the Lord Chief Baron Ward, and Mr. Ju- 
ſtice Powel; upon ſuch Debate, it not then appearing by any poſitive Proof, that 
the Appellees in the Writ, nor any of them, were privy to the Deftruction of the 
Writ: It was therefore thought hardly Reaſonable, that a New Writ ſhould be 
granted ; which was a great Cauſe of Mrs. Srour's Petition being rejetted. 

Now Mrs. Stoxt's Petition was grounded purely upon another bottom, (ſhe not 
imagining that ſuch an Objection would have been ſtarted.) For ſhe was adviſed, that 
if Juſtice had been obſtructed, whether it had been by accident, or defign, in cither 
Caſe a ſuitable Remedy might have been found : As, ſuppoſing the Writ of Appeal 
had been accidentally burnt when in the Sheriff's Cuſtody, as it really was, when 
it was out, in reſpect to have a Diſcovery of Truth, the Court, which firſt gave the 


Writ (ſhe was adviſed by Counſel learned in the Law) could ſupply the loſs of it. 
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Had ſhe imagined, that all the Appellees would have ſo much as inſtanced theit 
total Ignorance, as to the Deſtruction of the Writ, ſhe could have much better 
prepared her ſelf ro have given them an Anſwer—bShe could have ſet forth how 
the Infant, his Mother, and the Appellees Attorney, went in a Coach with Four 
Horſes to the Under-Sheriff at Hertford, and there rook the Writ of Appeal from 
him, and trom thence, brought it to London : She could have informed the Court of 
a more particular Intelligence, lately confirmed, concerning the Deſtruction of the 
Writ, by whole Order, and at whoſe Chamber, the ſame was burnt : Which mat- 
ters, if yet Examined, will ſufficiently Evince, whether the Appellees, or ſome one 
of them, were privy or not to the Deſtruction of the Writ. 

There was an Objection againſt Mrs. Srout's Petition, That the Writ of Appeal 
was never well Sued out, (the {afant, nor his Mother, not knowing of the ſame ill 
afterwards.) Burt to that, beſides the Proofs Mrs. Srour could have given to the con- 
trary, ſhe was and is ſti!] adviſed, That her being duly admitted Guardian, by the 
frce Conſent of the Infant, (tho* ſubſequent in time to the Suing out of the Writ ) 
the ſame in Law is very Authentick, and makes the ſame well ſued out. And it is 
preſumed, that no Perſon will ſay, That the Lord Keeper, and the other Judges, 
Uid all agree to the contrary, upon debate of the Matters before them. 

It was mightily 1aſiſted upon by the Counſel for the Appellees, at the hear- 
ing of both Petitious, as it Mrs. Stour ſhould cauſe her ſelf ro be admitted Guar- 
dian to the Infant, only to protect her Eſtate from the Infant, and that without the 
privity of the Infants Mother, or any of his Relations : But ( beſides the very Ad- 
mictance it ſelf, whichis purely for Proſecuting the Appeal, and for nothing elſe ) 
Mrs. Stour was always ready to diſcover the Title of her Eſtate ; and never but de- 
clared, "That the Infant had no right thereto. And as to the Infant's Mother's not 
knowing of Mrs. Sroxt's Deſigns, it 1s very eaſily anſwered, for it is not only Sworn, 
and the Afidavits filed in the King's-Bench, That Mrs. Stout wrote to the Infant's 
Mother, what her Deſignes were : But alſo, a particular Account is in thoſe Afﬀi- 
davits ſet forth, How willing the Infants Mother was to ſend her Son to Mrs. Stort, 
Ordering one of his Uncles to carry him to her, for Mrs. Stout to do with him 
as her Occaſions required ; and withal, directing ſuch Uncle to deliver her Son to 
Mrs. Stout, and to none but her, and todo according to her Direttions. 

It hath commonly been Reported, as if the Proſecution in this Appeal, hath been 
purely Vexatious, Begun by a Body of Quakers, and Eſpouſed by a Faction at Hert- 
ford, againſt Mr. Cowper's Intereſt. But whoever the Fomenters, or Spreaders a- 
broad of ſuch Reports are, they would do well to conſider, if it were their own 
Caſe, to have an only Child murthered, and her Reputation rendered Infamous to 
Poſterity ; whether Nature and Duty would not oblige them to uſe all Means to 
make a Diſcovery of the Cauſe thereof? And whether they would not think it hard, 
to have their own Endeavours reflefted on, and their utmoſt Diligence accounted 
to be the Cauſe of a Party ? 

It hath alſo been Reported, and perhaps by ſome of the Appellees may be obje- 
&ed, That the very Method, in the Proceſs of this Appeal, Hath been Malicious, 
ina delaying the Suing out of the Writ, until the time was almoſt Elapſed, there- 
by to keep the Appellees in an uneaſie Suſpence. But in Anſwer to that, *tis con- 
feſſed, That it was much longer before the Writ of Appeal was Sued out, than 
was deſired or expected ; becauſe it was near half a Year before Mrs. Stout could 
find out ( tho' all that while She made a diligent Search ) the proper Perſon to 
make an Appellant; and after She had, She was forced to Examine moſt of the 
Regiſters in London and Southwark, to make out his Pedegree; and which as ſoon 
as She had done, the very next day She cauſed the Writ of Appeal to be Sued out z 
ſo that it was her Miſ-fortune, and not her Malice, in being under the neceſſity 
of ſo long a delay. | 

It ts commonly urged, as a ſtrong Argument, againſt a ſecond Trial of the Ap- 
pellees, That there is no new Evidence, that Mrs. Stoxe hath againſt them, but 
ſuch Perſons, whoever they are, not only Aſſert, what they are totally Ignorant 
of, bur. alſo Conclude, that Mrs. Stour takes a great deal of Pleaſure ( eſpecially 
now, in her Old Age) in being ia a conſtant Fatigue, and confiderable Expence, 
purely to be rendred Ridiculous to the World, and Uneaſie to her Self, in the 

freſh and daily Renewals of her great Loſs. In Anſwer to which, She is ſufficiently 
Allured, That She Goes and Acts by other Principles and Deſigns ; and — 
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hath more Material Evidence than ever yct was made Publick ; and that She beheve* 
= Appellees ( tho' they pretend their [gnomuncy is tenced providentially with 
uch Circumſtances, as that they need not fear)" do not care to come to the 
Teſt ; orelſe, Why ſhould there be ſo vigorous an Oppoſition againſt ſo plain 
an Att of Juſtice, if there was no Matter of Fat, that could he proved againſt 
them, nor no concurring Circtmſtances, that would any way affe&t them (as they 
ſeem to Inſinuate ? ) It would have Redounded much more to their Honour and Repu- 
tation, and have wiped off all Occaſion of Reproach, if ( inſtead of ſo meanan under- 
mining of Juſtice, in the Deſtruction of the Writ of Appeal ) they had underzone 
a Second Trial; It being impoſſible ( according to their own Aſſertions) for them 
to Miſcarry, or be found Guilty ; All Perſons muſt certainly know, Thar it would 
be no Prudeace in Mrs. Soxr, to Divulge her Evidence betore a Trial ; and if She 
doth but act Prudeacly, for any therefore to alledge, She hath no Proof, is purely 
to ſpeak atRandom and at a Venture, and ought ro be regarded accordingly. 
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